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pistol, and so in common speech would it be denominated. The 
mainspring being disabled, so as to render a discharge of the weapon 
impossible in the ordinary mode of using firearms, is no excuse or 
justification." 



Warren, Gzowski & Co. v. Forst & Co. — (Province of Ontario — 
Court of Appeal) — Evidence — Telephone Conversation between Par- 
ties — Testimony of Persons Hearing Words of One Party — Admissi- 
bility. — Appeal by the plaintiffs from the judgment of a Divisional 
Court, 22 O. L. R. 441, ordering a new trial on account of the re- 
jection by the trial Judge of certain evidence tendered by the de- 
fendants. 

The parties are brokers in Toronto and the dispute is over a stock 
transaction. Both plaintiffs and defendants admit that there were 
telephone conversations between them on the 28th and 29th of June. 

The defendants proposed to have their stenographer, Annie 
Slough, who claimed to have been in the same room as her employer 
during the conversation of the 28th, testify as to what he said 
through the telephone on that occasion. The trial Judge refused to 
allow her to do so, on the ground that she could not swear that it was 
the plaintiff Gzowski that was at the other end of the line, or that 
he had heard what the defendant Forst had spoken into the tele- 
phone. The Divisional Court overruled the trial Judge and ordered 
a new trial, from which the defendants appeal. 

Maclaren, J. A.: — No English or Canadian authority was cited to 
us on the point. A number of American cases were referred to, the 
weight of authority there being in favour of the reception of such 
evidence. Among the cases that may be mentioned are Miles v. An- 
drews, 103 111. 262; McCarthy v. Peach, 186 Mass. 67; Dannemiller 
v. Leonard, 8 Ohio Circ. 735; People v. McKane, 143 N. Y. 455; 
Shawyer v. Chamberlain, 113 Iowa 742. 

On principle I do not see how such evidence can be excluded. It 
is simply an application of the old recognized rules of evidence to 
modern methods and conditions. After a witness has sworn that he 
recognized by his voice the person to whom he was speaking, and 
who was answering him from the other end of the line, it is quite 
competent to produce in corroboration one who heard what he spoke 
into the telephone, in so far as it is relevant to the matter in ques- 
tion. In case of an oral contract it is not necessary that each wit- 
ness should have heard the whole contract. The witness may testify 
as to what he heard, and it is for the Judge or the jury, as the case 
may be, to determine what weight is to be attached to it. If, for 
instance, two persons of different languages, but each understanding 
the language of the other, were to make, a contract, each using his 
own language, a bystander, knowing only one of these languages, 
might testify as to what was said in the tongue he understood. Or 
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a witness might testify as to what was said by one person on an 
occasion, although he might not be able to identify, or even see or 
hear the other party to the conversation provided the latter were 
identified aliunde as the other party. The fragmentary nature of 
the testimony, the possibility of a dishonest party talking into a 
telephone in the hearing of his witnesses without having any con- 
nection with the person to whom he was purporting to talk, and 
giving answers to questions that were never arked, are all cir- 
cumstances that should be taken into account in determining what 
weight is to be attached to the evidence, but are not valid grounds 
for refusing tq hear it at all. Such testimony is not in any way 
objectionable as being hearsay. 

Appeal dismissed. 

F. Arnoldi, K. C, and D. D. Grierson, for the plaintiffs. A. Mc- 
Lean Macdonell, K. C, for the defendants. — Canada Law Journal 
(August). 



A Corporation's Liability for Malpractice. — As a corporation can- 
not practice medicine, so it cannot be held liable for malpractice, 
says the Supreme Court of Ohio in Youngstown Park and Falls- 
Street Railway Company v. Kessler, 95 Northeastern Reporter, 509. 
Plaintiff was injured by the defendant street railroad company while 
acting in the capacity of a common carrier. The company promised 
to send medical aid, which was done. Plaintiff was not only not 
benefited by the medical services provided, but claimed that she was 
injured thereby because of improper treatment, and instituted action 
against the company on the ground of malpractice. The court held 
that, while a corporation may be held liable on its contract to fur- 
nish medical aid where it was careless or negligent in procuring a 
proper physician, it cannot be liable as for malpractice because of 
the physician's mistakes or incompetency. 



Porter's Commands Make Railroad Liable. — As a train approached 
a switch station, the negro porter told a passenger who was to 
alight there to "come on," beckoning at the same time. When he 
reached the door the negro told him to "hurry up." When he 
reached the step he was urged to jump. He did. For the injuries 
sustained action was brought against the railroad company. The 
Court of Civil Appeals of Texas in Galveston, H. & S. A. Ry. Co. 
v. Krenek, i:s8 Southwestern Reporter, 1154, holds that the porter's 
conduct constituted negligence on the part of the railroad company, 
and sustained a judgment for $500 In Texas it is not negligence 
per se to alight from a moving train. 

Libel. — "Give me rather the respect of my friends than a palace of 
gold." The reputation of the person is a matter of more concern 
than property rights. Property can be restored, the poor made rich, 



